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1. Introduction

The Commission for Children and Young People (the Commission) welcomes the opportunity
to contribute to Stage Two of the Department of Justice and Community Safety’s Review of
the Terrorism (Community Protection) Act 2003 (the Terrorism Act).

The Commission has an important oversight role under the Terrorism Act when a child is
detained under preventative police detention or a preventative detention order. Our functions
include:

¢ monitoring the child’s treatment in detention, including having access to the child and
documents and information

e promoting the child’s interests

e providing advice to government and the Chief Commissioner of Police about a child’'s
treatment while in detention.*

The Commission received these powers on 1 October 2018, as part of the changes to the
preventative detention scheme recommended by the Expert Panel on Terrorism and Violent
Extremism Prevention and Response Powers (Expert Panel) and enacted by the Justice
Legislation Amendment (Terrorism) Act 2018 (2018 Amendment Act).

To date the Commission has not been required to exercise these functions, as the powers to
preventatively detain children have not been used.

The Commission was consulted during Expert Panel's 2017 review of the preventative
detention scheme and during development of the 2018 Amendment Act. We provided
detailed feedback to government on the draft Justice Legislation Amendment (Terrorism) Bill
and made a submission on the Bill to the Scrutiny of Acts and Regulation Committee. These
previous submissions are relevant to this Review and are attached as Attachments A to D
(we ask that Attachment A to C are kept confidential, as the Commission has not published
these).

The Commission also made a submission for Stage One of the current Review and we
welcome the opportunity to comment on the issues raised in the Stage Two issues paper.
1.1 About the Commission

The Commission is an independent statutory body that promotes improvement in policies
and practices affecting the safety and wellbeing of Victorian children and young people. We
have a particular focus on vulnerable children and young people.

The Commission’s statutory functions include:

e providing independent oversight of Victoria’s child protection, out-of-home care and
youth justice systems including monitoring reports of serious incidents

e conducting inquiries into services provided to any child or young person who has died
and who was involved with child protection in the 12 months before their death

e conducting individual, group and systemic inquiries into services provided to children
and young people

e regulating and supporting organisations that work with children and young people to
prevent abuse and ensure organisations have child-safe practices, including by
administering the Child Safe Standards and Reportable Conduct Scheme.

1.2 About this submission

This submission focuses on aspects of the preventative detention legislation introduced by
the 2018 Amendment Act. In this submission, we:
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e suggest that there continues to be a lack of evidence demonstrating the need for the
powers to preventatively detain children aged 14 and 15 and these powers should be
repealed

o call for the legislation to be returned to its prior form, in which only the Supreme Court
could order preventative detention of a minor; and no child under 16 years of age
could be preventatively detained.

In the event that current provisions for preventative detention of minors remain, we:

¢ submit that preventative detention of children should be subject to review and sunset
clauses

e urge the Victorian Government to implement safeguards recommended by the Expert
Panel that were not enacted in 2018

e draw the department’s attention to a potential risk to the effective exercise of the
Commission’s oversight and monitoring powers, relating to the involvement of
Commonwealth agencies in the preventative detention of children.

We also express our opposition to the proposed ‘pause mechanism’ for preventative
detention and proposed changes to the laws around the taking of DNA samples.

2. Preventative detention of children

Preventative detention of children aged 14 and 15 should be repealed

The 2018 Amendment Act extended the preventative detention scheme to children aged
14 and 15 years and introduced preventative police detention.

In 2017 and 2018, the Commission expressed significant concern to the Expert Panel and to
government about the impact of any form of preventative detention on minors. Further, the
Commission was not persuaded that the need to extend the scheme to children aged 14 and
15 years had been demonstrated (see Attachment A).

The Expert Panel itself expressed ‘significant misgivings’ about extending the preventative
detention scheme to children aged 14 and 15 years, stating:

Preventative detention is an extraordinary power and its application to children is of particular
concern given the potential for even a short period of detention to cause irreparable harm to a
child as young as 14 or 15.2

Given the Expert Panel’s own reservations and recognition of the potential harm to young
children, it is necessary to consider — more than three years on — whether the continuation of
the extraordinary powers to preventatively detain children aged 14 and 15 years is justified.
For the following reasons, we suggest that the evidence base for retaining the powers is not
strong.

Since the new powers to preventatively detain children have been in force, there has not
been any need to use them, further illustrating the view the Commission expressed in 2017
and 2018. Further, New South Wales aside, no other state or territory has seen it necessary
to lower its minimum age for preventative detention from 18 (ACT) or 16 (all other
jurisdictions) — or to introduce police preventative detention.®

We also note that DJCS’s Stage One Report and the recently released Issues Paper notes
that lone-actor attacks present the main threat and there is limited capacity to predict, detect
and prevent these acts.* This suggests that the preventative detention powers may not be
applicable in the circumstances of the most likely form of terrorist act — and therefore that the
significant restrictions on children’s rights under the Charter of Human Rights and
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Responsibilities cannot be demonstrably justified as necessary to achieve a legitimate
purpose.®

For these reasons, while acknowledging previously expressed concerns about the risk of
children being involved in terrorism,® the Commission does not consider that the need for
preventative detention of children aged 14 and 15 has been demonstrated. This part of the
legislation should be repealed.

The law that existed before the 2018 changes is preferable

While the Commission continues to have significant concerns about preventative detention of
children under 18 years, we consider that — if preventative detention of children aged 16 and
17 years is retained — the law that existed before the 2018 changes is more appropriate.
Under that legislation, only the Supreme Court could order preventative detention and no
child under 16 years could be detained preventatively. In our view, due to the gravity of the
decision, the power to order preventative detention of minors should sit exclusively with the
Supreme Court.

We therefore suggest that, if preventative detention of children aged 16 and 17 years is
retained, police preventative detention of children should be removed. This would make
Victoria’s legislation more consistent with the laws in most other jurisdictions.

Preventative detention of children should be subject to review and sunset clauses

Should preventative detention of children remain in the Terrorism Act (in any form), the
powers should be subject to regular statutory review and sunset clauses, to ensure the need
for the extraordinary powers to preventatively detain children is reviewed no longer than
every three years. This is a hecessary safeguard for such an ‘exceptional and powerful’
legislative instrument.’

We suggest that the review clause specify that:

e akey purpose of the review would be to consider whether preventative detention of
children remains demonstrably justified

¢ the review consider whether there are less restrictive alternatives to preventatively
detaining children in order to achieve the objective of preventing a terrorist act, or
preserving evidence of, or relating to, a recent terrorist act

¢ those conducting the review include an appropriately qualified person with expertise
in child and adolescent development and welfare.®

3. Safeguards and oversight
If preventative detention of children continues, safeguards should be further strengthened.

3.1 Implementation of additional safeguards for children, as recommended by the
Expert Panel

The Expert Panel was acutely aware of the ‘particular vulnerability of children™ and
recommended a number of ‘additional and exceptional safeguards and protections’ for
detained children.'® The Panel identified that this was ‘necessary... to ensure that minors
detained under the scheme are protected to the greatest extent practicable without rendering
the scheme inoperable or unusable, from a law enforcement perspective’.!?

Many of the recommended safeguards and protections (including the Commission’s
monitoring role) were implemented through the 2018 Amendment Act. Some critical
recommendations, however, were not enacted.
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Recommendations 22 and 23

One of the most significant safeguards for children recommended by the Expert Panel, but
not currently enacted, was set out in recommendations 22 and 23. These recommended that
the Supreme Court:

o be empowered to make a preventative detention orders only if there are no other
less restrictive means available to prevent a terrorist act or to preserve evidence
e have the power to make alternative orders if less restrictive means are available.*?

The Expert Panel concluded that the Supreme Court needed to be given ‘sufficient powers’
to make an alternative order, ‘short of a preventative detention order’, that could be
appropriately tailored to address particular risk posed by a child the subject of the
application.*® The Expert Panel indicated that they envisaged orders imposing conditions on
such things as a child’s residency, movements, the people with whom they may associate or
their access to the internet as alternative options for the court to consider.

The Commission strongly supported the Expert Panel’'s recommendations and raised the
omission of these safeguards from the 2018 Amendment Bill with the Attorney-General and
other Ministers, the Department of Justice and Regulation and SARC (see Attachments B,
C and D).

The Commission continues to strongly support the implementation of these critical
safeguards. Preventative detention of children should only be available as a last resort, in
accordance with Article 37 of the United Nations Convention on the Rights of the Child. We
urge the Victorian Government to legislate recommendations 22 and 23 to achieve a greater
balance between the ‘significant and intrusive powers’** and protection of children’s
fundamental rights.

Related to this issue, the Commission remains concerned that there is no differentiated
threshold test for the preventative detention of children. In 2017 and 2018, the Commission
argued that a differential, higher threshold test should apply when preventative detention of
children is being considered (see Attachments A, B and C).

The undifferentiated tests under current legislation could allow a child to be:

o detained and questioned in situations where they are peripheral to, or unaware of,
planning for a terrorist attack — for example, a child could be subject to a preventative
detention order if they have been given items connected with a terrorist attack by an
older family member, whether or not the child is aware of or involved in the planning
of such an attack

e subject to a preventative detention order where they have not been directly involved
in a recent terrorist attack but, because of the involvement of older family members
or associates, the child’s detention is considered necessary to preserve evidence.

The Commission was concerned that this could result in law enforcement agencies relying
on the preventative detention and questioning of children or, at worst, to a situation where
children are targeted as an easier means of obtaining information or evidence.

These concerns remain. Given the potential harm caused to children subject to preventative
detention, the Commission continues to consider that the scheme should apply to children in
a narrower range of circumstances than to adults. It is not appropriate that children can be
preventatively detained on the same basis as adults.

We encourage the Department to reconsider the Commission’s previous suggestions for a
differentiated test for preventative detention of children.
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Recommendation 24

The Expert Panel noted that ‘all detained minors should be entitled to have their
developmental needs catered for’.*® It recommended (as part of recommendation 24) that the
additional protections for children include requirements for catering for a child’s
developmental needs, as the Children, Youth and Families Act requires for children detained
in remand centres, youth residential centres and youth detention centres.®

This recommended safeguard was not implemented. The Terrorism Act, in fact, expressly
excludes the relevant Children, Youth and Families Act provision'’ (while incorporating other
Children, Youth and Families Act protections).!® The Commission raised this issue in its
previous submissions (see Attachments B and D) and urges the Victorian Government to
legislate the recommended safeguard. It would be most inappropriate for a government to
detain a child without charge for up to 14 days, without attending to their developmental
needs.

We also note that the Expert Panel stated that the Children, Youth and Families Act
protections that apply under the Terrorism Act, should apply to a detained child regardless of
whether they are detained in a youth justice facility or elsewhere (except where a particular
condition would have no relevance or be inappropriate in the alternative detention facility).*®
This is not reflected in the Terrorism Act. The Children, Youth and Families Act protections
only apply to children detained in youth justice facilities.?° This gap should be addressed,
given the possibility that a child could be detained at a place other than a youth justice facility
(such as Victoria Police premises).

The Commission would welcome further discussions with the department and Victoria Police
to explore options on how children’s developmental needs could be met during preventative
detention.

3.2 Commission’s oversight function and Commonwealth agencies

The Commission’s oversight and monitoring function under the Terrorism Act is an essential
safeguard. The Commission’s powers to monitor the treatment of a detained child include
having access to the child at the detention facility to inspect conditions, and access to
documents and information (including audio recording and audio-visual recordings).?

Our ongoing work to develop operational agreements with Victoria Police as to the
Commission’s functions has identified a potential risk to the Commission being able to
exercise of its functions fully and effectively. This relates to the potential involvement of
Commonwealth agencies in the management of detained children, referred to in the Stage
One report.??

The Commission is concerned about whether its monitoring powers under the Victorian
Terrorism Act would apply to the Australian Federal Police (AFP) or other Commonwealth
agencies. Our operational monitoring could be limited if, for example, a child is detained at
an AFP location, or documents are prepared jointly between the AFP and Victoria Police, or
located at an AFP facility. It is possible that a child may advise the Commission of concerns
about the conduct of a Commonwealth employee they encountered during the preventative
detention period.

Victoria Police has indicated that the Commission would receive their support and co-
operation in these scenarios, which we welcome. The Commission’s legal position should be
considered and any legal ambiguity clarified in legislation, where possible.
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4. Specific issues raised in Stage One

The Commission strongly opposes two changes proposed by Victoria Police, as indicated in
the Issues Paper.

4.1 Introducing a ‘pause mechanism’ for preventative detention

Victoria Police has requested that consideration be given to introducing a ‘pause mechanism’
for preventative police detention and preventative detention orders.

The Commission strongly opposes this proposal. The capacity to detain a child without
charge for up to 36 hours — or 14 days with a court order — is already a significant deviation
from Victoria’s usual policing practices and its impact on any child is likely be significant. The
proposed change would involve further restrictions on children’s Charter rights — including
their rights to protection in their best interests.?® There is no evidence that these further
restrictions are reasonable or demonstrably justified.?*

The Expert Panel was clear that a child should be brought to court as soon as practicable
and certainly no later than 36 hours after being taken into custody.?® This formed part of the
additional safeguards the Panel considered necessary to protect children:

A requirement for a court order to be sought as soon as reasonably practicable and no later
than 36 hours after the minor has been taken into custody is, in the Panel’s view, a reasonable
compromise between enabling police to take prompt and effective action to address a real
threat while also respecting the foundational human rights engaged by preventative detention.26

In addition, there is no need for a pause mechanism for preventative detention orders given
that police already have the capacity to apply to the Supreme Court for an extension, or a
further extension, of a preventative detention order.?’

Extending the preventative detention period for children beyond the current timeframes
would create a risk of severe impact on a child’s wellbeing. The Commission does not
support Victoria Police’s proposal to include a ‘pause mechanism’ for any child. We also
consider there should be no capacity for a pause mechanism to apply to younger adults aged
18 to 25 years, given the evidence about this distinct stage of psychobiological development
and associated vulnerability.

4.2 Proposed changes to DNA sampling laws

The Commission also has significant concerns about the proposed changes to the laws
regarding DNA samples, particularly given the limited detail about what is proposed.

We understand that Victoria Police is seeking the power to take DNA samples from detained
people, including children, for additional investigatory and evidentiary purposes, without
being required to meet the threshold tests under the Crimes Act 1958.28 For children, we
understand this may involve removing the Children’s Court oversight over the taking of DNA
samples from children under the Terrorism Act.?° Currently police cannot take identification
material from a child (other than hand prints, finger prints, foot prints or toe prints) unless the
Children’s Court orders that the material be taken, or the child and their parent or guardian or
another appropriate person agree in writing.°

The Commission would strongly oppose the removal of the Children’s Court role in these
decisions. As the Commission has previously submitted — when the DNA profile sampling
laws in the Crimes Act introduced in 2019! were proposed?? — the use of powers to use an
invasive procedure to take DNA samples from children (which can include use of reasonable
force) should remain exclusively a court decision. We note that the proposed changes would
apply when children are being preventatively detained without charge and, in some cases,
without there being any suspicion the child has been involved an offence.
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If the proposed changes were to proceed, strict safeguards would be needed to minimise the
potential harm to children. Safeguards must be at least as strong as those that exist for
children under the DNA profile sampling provisions in Crimes Act, and consistent with the
current safeguards and protections for children in the Terrorism Act. This is consistent with

the views expressed by the Expert Panel.®

Further discussion

The Commission would be pleased to discuss any aspect of this submission further and
welcome further consultation on any proposed changes to the Terrorism Act affecting

children.
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